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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GUENENAL
Honoradle Nomer D. Rek
Auditor, FayetteQounty
Ls QGrange, Texas
Dear Sirs | ~ Opinfon No, 0-6684
: Res Authority of sherift to
paymen$-Af fine b
L‘unnmnu and rolam,
questions,

Your request for an opiniom of
reads in part as follows:

*"In the Coanty Court of. aro tol orimina
oase was tried and the J
3260.00, Judgnment was ¢z
the amount plus cost, tb
amount to uss.u.
the sheriff for th

$38.00

roxmuly fourtesn
no order weas
% by the Judge

ther

doeke

- ioriff make arrangensnts without
od\ the Courts? If he ean, what length of
lowed for payments?

loncth of tixme may the Magistrate
payment of cost and judgment?

"My purpose ia requesting this opinion isg
that often in this eounty time has deen extended
by the Sheriff's Departasnt and after a period of
seve:al years they state the party cannot be loocat:d
‘ r

-~
O COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPFROVED BY THR ATTORNEY GENERAL OR FIRST ASSISTANT
: 1
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and prorate the amount oolleoted detween each offioer
having fees., The remaining is left unocollected.

®l. Who is lisdle for such remaining oost, where
negligenos is cosurring?

"2, Can the dond of the Sherif? ve oalled upon
for negligence of offios in these matters?®

Y¢ know of no suthority vested in a sheriff to slter
the terms of & final judgment of eonviotion in a misdemeanor
_gase. Relevant statutory provisions are as follows:

‘:t. ?86’ Y. A 0. G: Paus

“yhen the Jjidgment ageinst a defendant is for
s fine snéd ocosts he shall be discharged from the same:

"1, Wwhen the emount thereof has been fully paid,

4

“2. ¥hen reaitted by the proper authority.

*3., Wwhen he hss remained in oustody for the
tine required by lew to satisfy the smount thereof."

Art. 187

*when & judgssnt has bLeen rendered sgainst e
defendent for a {.Oﬂlilr! fine, if he is present,
he shall ve imprisoaed ian jeil until diascherged as
provided By law, A eersified sopy of suoh jJuldgment
shall de suffioient %0 suthorise such impriscament.”

Art. 7688

*When & psouniary fine hes deen adjudged against
a defendant not present, & oapiass shall forthwith de
1ssued for his arrest, e sheriff aball execute the
ssmg by plecing the defendant in jail.”

Thus it is seen that upom the reandition of judgment iV deocones
the duty of the peaJ.e offieer to 300 to it thet the judgment of
the court 1s sstisfied socording to law.
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It hes been sald that, "The imprisonment authorized
by the statute is designed tc enforce punishment where it is
imposed by a fine and 1t oan make no 4ifference as respeots
the mode of enforoing the punishment whether the offense is
g‘uniahcbh by & fine end imprisonment or by fine only, The

w gives the same means of enforoing the pesouniary penslty
in elther case., The imprisonment authorized dy the statute
is an aotual imprisonment within the four walls of the jail;
snd whers the sheriff permits the conviot committed to his
custody to go at lesrge, he is liadble for an escape." Hiram
Luokey v. The State, 14 Tex. 400, In the case of Ex parte
wyatt, 16 3. W, 301, the court hed defore it 2 situation
~pere the sheriff had assumed to defer a jail sentence until
the rheumstisa of the defendant was Detter. The sourt after
reviewing the applicadle statutes said:

"It is manifest from these provisions of
our law that, whenever a party is committed to
Jail by order of the oourt, it mesns imprisonment
in the jeill; and no other kind of oustody, whether
agreed to by the sheriff or not, will snewer or
disobarge such punishment, The sheriff has no
right, no matter what his motives, whether of
humeaity or mot, to eommte or alter this punish-
ment, and any act of Rhis doing 80 is a violetion
of his duty, snd sdsolutely void.*

¥ oonolude thet & sherirff is without authority to
defer a judgment or srrsage for installment paymsnt for a
nisdemeancr fine im %he adaends of an order of the ocourt ia
accordance with the statute hereafter oitsd in oconnecotion with
your seoond question. : ‘

- In,answer to your seeocnd question, you are advised
that under the terms of Ars. 898, V. A. C. C. P., the judge

in a nisdemsanor cass is suthorizéld to defer judgmeat for a

period not to exoeed six months.

W think your remsining questions may beat de
answered by a quotation from the ease of Spredley et sl. v.
gtate, (Civ. ApPp., error refused) 54 3. W. 1l1l4. In that ocase
the ocourt permitted recovery from 8 former sheriff and Lis
bondsmen for fines and oosts which it was elleged that he
had "wilfully neglected and refused to collecti"” riting
on this situation the court had this to sey:

4
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% = & The evidence shows that the personsagainst
whom the fines and costs were adjudged for which the
state recovered, as well as those named in the oross
assignments of error mede in dbehalf of the stste, were
all remanded by final judgment of the court to the
custody of the sheriff dntil the fine and ocosts should
be pajd; and it further shows that they were permitted
to go at large by the said 3Spradley without being 4is-
ocharged of the same, and that the fines and oosts in
these oases have never besn paid, A defendant con-
vioted of a misdexneancr can only de disolarged of the
fine and ocosts: {1} When the amount of such fine and
costs has beehfully paid: (2) when the sane have been
remitted by the proper suthority; (3) vhen the defend-
ant has rexajned in cuatody the length of time reguired
by law to satisfy the amount of suvch judgment as pro-
vided by statute, 0ode Or. Proo, arts. 647, 8566, There
is no oontention that the fine and costs were discharged
in either of these ways presoribed by law, As to three
of the persons, Spreadley testified that they lay in
jail a suffiocient length of time to discharge the fine
and oosts, St there is no evidence that artiocle 856
of the Code of Criminal Procedure was ocomplied with,

80 a8 to entitle the parties to so discharge thenm.

The oounty judge had no euthority to direct the re-
lease of the parties without a discharge of the Jjudg-
ments sgainst thea in one of the modes provided by law,
The power to remit fines is given by lew to the gover-
nor slone. Artiole 838 of the Revised Statutes requires
an sooount to be kept by the slerk with the abheriff, in
vhioh the latter shall bde oharged with all Jjudgments,
fines, forfeitures, end pensltlies payeble to the sounty
in the courts of his county, and with the oolleotion

of whieh he is by law made ochargeadle; and artiocle

839 provides thet the sheriff may free himself from
1iability by produoing the reeeipt of the oounty
treasurer showing the payment of such judgment, fine,
forfeiture, or penalty, or dy showing to the seatis-
factionZof the commissioners' oourt that the same
ocannot be 0olleotsd, or that the same has been d4is-
charged by imprisonment or labor, or by #soape, with-
out fauls or negleet; and thet none of the oredits

80 allowed, except. those on receipts of the treasurer,
shall be entered without an order of the éommissioners?
oourt allowing the same. These provisions of the Re-
vised Statutes as well &8 of the Code of Criminal Pro-
csdure were enaoted for the purpose of compelling the
sheriff to do 'hia duty in oollection of fines, and were
made plain to meet just such cases as the present.* * **
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esent code oitations corresponding to the o0ld srticles oited
the adbove quoted opinijon are Arts. 785 end 793, V. A, C. C. P.,
snd Art. 1616, V. A, C. S. See also 38 Tex. Jur. 507 and Wynne
‘ .‘ .1. a. 8““' (01'0 "p.' 153 3- \’s'. 783.

. We hope our views on these questions will be of
- .asaietsnoe to your offioce.

Yours very truly
ATTORNEY GENERAL OF TEXAS
Eugene Alvis p
Assistant

..nulr

~— AFTROVIL: Jy| og 1906

W’,‘___r_, - J«v_,z
ngfr |




